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Response to Amendment and Argument 

1 . This communication is in response to applicant's 09/28/2009 Amendment in the 
application of Lund et al. for a "Method and system to provide blade server load balancing using 
spare link bandwidth" filed 09/19/2003. This application is a CIP of 10/454,012 filed 
06/04/2003, and is a CIP of 10/454,273 filed 06/04/2003 is now U.S. Patent #6,859,154. Claims 
1-25 are pending in the application. 

2. Applicant's remarks and argument to the rejected claims are insufficient to distinguish 
the claimed invention from the cited prior arts or overcome the rejection of said claims under 35 
U.S.C. 103 as discussed below. Applicant's argument with respect to the pending claims have 
been fully considered, but they are not persuasive for at least the following reasons. 

3. In response to applicant's argument that the combination of cited references fails to 
present a prima facie case of obviousness. In response, it has been held that a prior art reference 
must either be in the field of applicant's endeavor or, if not, then be reasonably pertinent to the 
particular problem with which the applicant was concemed, in order to be rehed upon as a basis 
for rejection of the claimed invention. See In re Oetiker, 911 F.2d 1443, 24 USPQ2d 1443 (Fed. 
Cir. 1992). It is not necessary that a "prima facie" case of unpatentability exist as to the claim in 
order for "a substantial new question of patentability" to be present as to the claim. Thus, "a 
substantial new question of patentability" as to a patent claim could be present even if the 
examiner would not necessarily reject the claim as either fiiUy anticipated by, or obvious in view 
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of, the prior art patents or printed publications. As to the importance of the difference between "a 
substantial new question of patentability" and a "prima facie" case of unpatentability see 
generally In re Etter, 756 F.2d 852, 857 n.5, 225 USPQ 1, 4 n.5 (Fed. Cir. 1985). Also, See 
MPEP § 2141.01(a) for a discussion of analogous and nonanalogous art in the context of 
establishing a prima facie case of obviousness under 35 U.S.C. 103. See MPEP § 2131.05 for a 
discussion of analogous and nonanalogous art in the context of 35 U.S.C. 102. 904.02. 

In response to Applicant's argument that there is no suggestion to combine the 
references, i.e., Paranchych et al. (US#6,810,018) and Hsu et al. (US#7,443,857) as proposed in 
the office action. The Examiner recognizes that references cannot be arbitrarily combined and 
that there must be some reason why one skilled in the art would be motivated to make the 
proposed combination of primary and secondary references. In re Nomiya, 184 USPQ 607 
(CCPA 1975). However, there is no requirement that a motivation to make the modification be 
expressly articulated. The test for combining references is what the combination of disclosures 
taken as a whole would suggest to one of ordinary skill in the art. In re McLaughlin, 170 USPQ 
209 (CCPA 1971). It must be recognized that any judgment on obviousness is in a sense 
necessarily a reconstruction based upon hindsight reasoning. But so long as it takes into account 
only knowledge which was within the level of ordinary skill at the time the claimed invention 
was made, and does not include knowledge gleaned only from the appUcant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 1971). 

In response to Applicant's argument that the reference does not teach or reasonably 
suggest the functionality upon which the Examiner relies for the rejection. The Examiner first 
emphasizes for the record that the claims employ a broader in scope than the Applicant's 
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disclosure in all aspects. In addition, the Applicant has not argued any narrower interpretation of 
the claim limitations, nor amended the claims significantly enough to construe a narrower 
meaning to the limitations. Since the claims breadth allows multiple interpretations and 
meanings, which are broader than Applicant's disclosure, the Examiner is required to interpret 
the claim limitations in terms of their broadest reasonable interpretations while determining 
patentability of the disclosed invention. See MPEP 21 1 1. In other words, the claims must be 
given their broadest reasonable interpretation consistent with the specification and the 
interpretation that those skilled in the art would reach. See In re Hyatt, 21 1 F.3d 1367, 1372, 54 
USPQ2d 1664, 1667 (Fed. Cir. 2000), In re Cortright, 165 F.3d 1353, 1359, 49 USPQ2d 1464, 
1468 (Fed. Cir. 1999), and/« re American Academy of Science Tech Center, 2004 WL 1067528 
(Fed. Cir. May 13, 2004). Any term that is not clearly defined in the specification must be given 
its plain meaning as understood by one of ordinary skill in the art. See MPEP 21 1 1 .01 . See also 
InreZletz, 893 F.2d319, 321, 13 USPQ2d 1320, 1322 (Fed. Cir. m9), Sunrace Roots Enter. 
Co. V. SRAM Corp., 336 F.3d 1298, 1302, 67 USPQ2d 1438, 1441 (Fed. Cir. 2003), Brookhill- 
Wilk 1. LLC V. Intuitive Surgical. Inc., 334 F.3d 1294, 1298 67 USPQ2d 1 132, 1 136 (Fed. Cir. 
2003). The interpretation of the claims by their broadest reasonable interpretation reduces the 
possibility that, once the claims are issued, the claims are interpreted more broadly than justified. 
See In re Prater, 415 F.2d 1393, 1404-05, 162 USPQ 541, 550-551 (CCPA 1969). Also, 
limitations appearing in the specification but not recited in the claim are not read into the claim. 
See In re Van Gems, 988 F.2d 1181, 26 USPQ2d 1057 (Fed Cir. 1993). Therefore, the failure 
to significantly narrow definition or scope of the claims and supply arguments commensurate in 
scope with the claims implies the Applicant intends broad interpretation be given to the claims. 
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The Examiner has interpreted the claims in parallel to the Applicant in the response and 
reiterates the need for the Apphcant to distinctly define the claimed invention. 

Applicant's arguments fail to comply with 37 CFR 1.111 (b) because they amount to a 
general allegation that the claims define a patentable invention without specifically pointing out 
how the language of the claims patentably distinguishes them from the references. Per MPEP 
2106: "USPTO personnel are to give claims their broadest reasonable interpretation in light of 
the supporting disclosure. In re Morris, 127 F.3d 1048, 1054- 55, 44 USPQ2d 1023, 1027-28 
(Fed. Cir. 1997). Limitations appearing in the specification but not recited in the claim should 
not be read into the claim. E-Pass Techs., Inc. v. 3Com Corp., 343 F.3d 1364, 1369, 67 USPQ2d 
1947, 1950 (Fed. Cir. 2003) (claims must be interpreted "in view of the specification" without 
importing limitations fi-om the specification into the claims unnecessarily). In re Prater, 415 F.2d 
1393, 1404-05, 162 USPQ 541,550-551 (CCPA 1969). See also In re Zletz, 893 F.2d 319, 321- 
22, 13 USPQ2d 1320,1322 (Fed. Cir. 1989)." Thus, given its broadest reasonable interpretation, 
As it's known in the art. Blade servers, which share a common high-speed bus, are designed to 
create less heat and thus save energy costs as well as space. Large data centers and Internet 
service providers (ISPs) that host Web sites are among companies that use blade servers. A 
blade server is sometimes referred to as a high-density server and is typically used in a clustering 
of servers that are dedicated to a single task, such as: file sharing, Web page serving and caching, 
SSL encrypting of Web communication, transcoding of Web page content for smaller displays, 
Streaming audio and video content, scientific computing, financial modeling, etc. Like more 
traditional clustered servers, blade servers can also be managed to include load balancing and 
failover capabilities. Load balancing is dividing the amount of work that a blade server has to do 
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between two or more blade servers so that more work gets done in the same amount of time and, 
in general, all users get served faster. Load balancing may be implemented with hardware, 
software, or a combination of both. Typically, load balancing is the main reason for blade server 
clustering. Failover is a backup operational mode in which the functions of a primary blade 
server are assumed by a secondary blade server when the primary blade server becomes 
unavailable through either future or scheduled down time. Furthermore, the use of a "Traffic 
Management Device" (TMD) for a load balancing appliance, which will route traffic to one or 
more of the blade servers in a pool of blade servers using some predefined mechanism, such as 
round-robin, least-loaded, or any of the like are well known in the art. A "Traffic Management 
Device" (TMD) functions as a routing device for a request for service, and directs request for 
service to an appropriate blade server that is capable of service any particular request for service. 

Since no substantial amendments have been made and the Applicant's arguments are not 
persuasive, the claims are drawn to the same invention and the text of the prior art rejection can 
be found in the previous Office Action. Therefore, the Examiner maintains that the references 
cited and applied in the last office actions for the rejection of the claims are maintained in this 
office action. 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of 
this title, if the differences between the subject matter sought to be patented and the prior art are such that the subject matter 
as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 
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5 . This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

6. Claims 1-3, 12-15, 23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Paranchych et al. (US#6,810,018) in view of Hsu et al. (US#7,443,857). 

With respect to claims 13-15 and 23, the references disclose a novel system and method 
for controlling the capacity utilization of the servers to perform blade server load balancing 
functions, according to the essential features of the claims. Paranchych et al. (US#6,810,018) 
discloses in Fig. 3 a block diagram illustrated a system and method for controlling the capacity 
utilization of the servers comprising a blade server manager {access terminal AT), two or more 
blade servers {access points APs), interfaces for communicating between the blade server 
manager (access terminal AT) and each blade server {access points APs){Co\. 2, lines 1 plus); 
wherein the blade server manager {access terminal AT) allocates data to each blade server 
{access points APs) based on the capacity utilization data transmitted by each blade server 
{access points APs) to the blade server manager {access points APs){^qq Fig. 4a and the 
Abstract; Col. 2, lines 39 plus and Col. 3, lines 38 plus). 
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In the same field of endeavor, Hsu et al. (US#7,443,857) teaches in Fig. 2 a flow chart 
illustrated a method and system for connection routing based on link capacity utilization, in 
which at block 210, a desired link utilization limit is included in a virtual circuit connection setup 
message. The link utilization limit indicates a maximum utilization for links to be used for the 
virtual circuit connection. In block 220, the link utilization limit is accessed by a node of a 
network. In block 230, the link utilization limit is compared to the utilization of a link coupled to 
the node. The comparison of the link utilization limit can be to a current utilization of the link. 
Ahematively, the link utilization limit can be to a current utilization of the link plus an additional 
bandwidth required for the virtual circuit connection (Col. 6, lines 15 plus). 

With respect to claims 1-3, 12, they are method claims corresponding to the apparatus 
claims 13-15, 23 as discussed in paragraph above. Therefore, claims 1-3, 12 are analyzed and 
rejected as previously discussed with respect to claims 13-15, 23. 

One skilled in the art of communications would recognize the need for a load balancing 
in a multi server platform utilizing link capacity utilization, and would apply Hsu's novel use of 
the link capacity utilization data into Paranchych's system and method for load balancing 
fimction. Therefore, It would have been obvious to a person of ordinary skill in the art at the 
time of the invention was made to apply Hsu's connection routing based on link utilization into 
Paranchych's method and apparatus for load balancing in CDMA/HDR networks with the 
motivation being to provide a system and method to provide blade server load balancing. 
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7. Claims 4-11, 16-22, 24-25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Paranchych et al. (US#6,810,018) in view of Hsu et al. (US#7,443,857) as applied to the claims 
above and further in view of Gamett et al. (US#7,032,037). 

Regarding claims 16-19, Gamett et al. (US#7,032,037) provide a server blade comprising 
at least one processor and at least one communications port. The communications port may be 
operable to receive an information message and the processor may be operable to compare the 
received information message to a predetermined set of possible destinations to select a 
destination. The conmiunications port may be further operable to transmit the information 
message to the selected destination. The server blade can be configured as a field replaceable 
unit. This arrangement provides a load balancer module configured to take the place of a 
standard server blade within a modular computer system to provide a load balancing service to 
that modular computer system (See Figs. 1 & 15; Col. 2, lines 5 plus). While blade server 
technology changed the way in which servers were utilized and managed, on the client side (e.g., 
at the desktop level), things remained essentially the same. That is, each workstation still 
consisted of a desktop PC coupled, wirelessly or via Ethernet cables, to the "server farm" where 
the blade servers were stored. Furthermore, blade servers must integrate all their I/O 
controllers/devices onboard because they do not have an external bus which would allow them to 
interface to other 1/0 controllers/devices. Consequently, a typical blade sei"vx^r must provide such 
I/O controllers/devices as Ethernet (e.g., 10/100 and/or 1 Gb) and data storage control (e.g., 
SCSI, Fiber Channel, etc.)~all onboard (See Fig. 1 of Gamett et al). 

Regarding claims 20-22, 24-25, Gamett further teaches in Fig. 15 a functional block 
diagram showing the extemal connectivity of the shelf in Fig. 2, in which Workload distribution 
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management (load balancing) provides operational efficiency benefits to server systems where 
more than one server is utilised. Load balancing is the process of distributing new connections 
to a group of servers between those servers in a controlled fashion. By means of such controlled 
distribution of new connections, the speed of service experienced by a requesting computer can 
be increased. Load balancing algorithms can work in a variety of ways to attempt to distribute 
new connections most efficiently. The most simple load balancing algorithm is a "round robin" 
system whereby a load balancer allocates new connections according to a circular list of 
available servers. Thus a first incoming new connection is allocated to a given server and each 
new connection received thereafter is allocated to the next server in the list, returning to the first 
server when the end of the list is reached (Col. 32, lines 4 plus). 

Regarding claims 4-11, they are method claims corresponding to the apparatus claims 16- 
22, 24-25 as discussed in paragraph above. Therefore, claims 4-11 are analyzed and rejected as 
previously discussed with respect to claims 16-22, 24-25. 

One skilled in the art of communications would recognize the need for a load balancing 
in a multi server platform, and would apply Gamett's novel use of the blade server load 
balancing algorithm and Hsu's teaching of the link capacity utilization data into Paranchych's 
system and method for load balancing function. Therefore, It would have been obvious to a 
person of ordinary skill in the art at the time of the invention was made to apply Gamett's server 
blade for performing load balancing fiinctions, and Hsu's connection routing based on link 
utilization into Paranchych's method and apparatus for load balancing in CDMA/HDR networks 
with the motivation being to provide a system and method to provide blade server load 
balancing. 
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Conclusion 

8. Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION THIS ACTION IS MADE FINAL. See MPEP ' 
706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 
1 .136(a) will be calculated from the mailing date of the advisory action. In no event, however, 
will the statutory period for reply expire later than SIX MONTHS from the mailing date of this 
final action. 

9. Any inquiry conceming this communication or earlier communications from the examiner 
should be directed to M. Phan whose telephone number is (571) 272-3 149. The examiner can 
normally be reached on Mon - Fri from 6:00 to 3:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dang Ton, can be reached on (571) 272-3171. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (571) 272-2600. 



Application/Control Number: 10/665,648 Page 12 

Art Unit: 2475 

10. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status information for 
unpublished applications is available through Private PAIR only. For more information about 

the PAIR system, see http://pair-direct.uspto.gov . Should you have any questions on access to 
the Private PAIR system, contact the Electronic Business Center (EBC) at toll free 1-866-217- 
9197. 



Mphan 
Oct. 15, 2009 
/Man Phan/ 

Primary Examiner, Art Unit 2475 



